VOL 6 STUDIA
' POLITOLOGICZNE

DOI: 10.33896/SPolit.2021.60.12
VARIA

Bumanuii Bukmoposuu I'onuapog™

Tacux Ozanecoseuy Kaszaxeysn™

OC00EeHHOCTH CUCTEMbI UCTOYHUKOB
KOHCTHUTYIIMOHHOIO TNpaBa
B Ucaamckoir Pecnyosimke Upan

Features of the system of sources of constitutional law
in the Islamic Republic of Iran

VARIA

Kniouegvie cnoga: ucmounux npasa, uciamckoe npaso, npasosas OOKMpuHa, cucmema
npasa

Keywords: source of law, Islamic law, legal doctrine, system of law

Annomayua: Hacmoswas cmamvs noceéswena paccmMompenuio HeKomopuix 1eMeHmos
UCXOOHOU cucmeMbl UPAHCKO20 3aKonodamenvcmea. llpasosas cucmema Hcenamckoil
Pecnyonuxu Upan umeem psao ocobOvix 31eMeHmos, KOMOpbiX Hem HU 8 OOHOU Opyeol
cmpane co8pemMenHo20 Mupd. Imu 0COOeHHOCIU C6A3AHbL C MeM, YO 20CY0apCmeeHHoe
yempoticmeo Mpana npedcmasisem coboti Cucmemy eparcOancKo-penu2uo3Hbix e1acmell,
uepalowux nepeocmeneHmyIo ponb.

Abstract: The work is devoted to the consideration of some of the elements of the original
system of Iranian legislation. The legal system of the Islamic Republic of Iran has a number
of special elements that are not found in any other country in the modern world. These
features are due to the fact that the state structure of Iran is a system of civil and religious
authorities that play a primary role.

* ORCID ID: https://orcid.org/0000-0003-3029-4727; kaHAWAAT FOPUANYECKHX HaYK,
JIOLEHT KaeIpbl ToCyIapCTBEHHOTO U MexayHapoaHoro npaea, ®I'BOY BO «Kybanckuit
rOCyJapCTBEHHBIN arpapHbiid yHuBepcuter uM. 1. T. TpyOununay, Poccuiickas @enepanusi.
Email: niipgergo2009@mail.ru

** ORCID ID: https://orcid.org/0000-0003-0865-8483; coTpynHHK Kadeapbl rocyiapcTBeH-
HOro W MexayHaponHoro npasa, PI'BOY BO «KyGaHCkuii TocynapCTBEeHHBINH arpapHbIi
yauBepcuter uM. WU.T. TpyOununay, Poccuniickas @eneparnus. Email: mail@kubsau.ru

238



Ocobennocmu cucmemvl UCOYHUKOS KOHCmMUmyyuoHHo2o npaed...

CucreMa MCTOUYHHUKOB KOHCTHTYIIHOHHOTO TipaBa B Mciamckoit PecmyOmike
Wpan otnnvaercs caMOOBITHOCTBIO B CHITY HCTOPUUECKUX OCOOCHHOCTEN BO3HUK-
HOBEHHMS U Pa3BUTHA JAHHOTO FOCYAapCTBa MO KyABTypHOU peBomormu 1979 rona.

Tak, 6ompIION MHTEpEC MPEACTABISIOT 3HAUEHHE U MECTO perieHuni Briciiero
COBETa KYJIBTYPHOH PEBOJIOLMHU B NPAaBOBOW CHCTEME CTPaHbl. JTOT CTATyC ObUI
yCTaHOBJIEH TpUKa3oM MMama XoMmeiHu B 1979 roay u HaseBancs «lltab xyms-
TYypHOW PEBOIONHI». BepX0oBHBIN Juaep 0ObSBIUT: «/[aBHO MMeeTCsI TOTPEOHOCTh
B CBEPILUCHUH KyJIBTYPHON PEBOJIIOLMH. DTO SIBISETCA OOTOYTOAHBIM HCIAMCKUM
JIeTIOM W JKeJlaHueM Bcell Hauud. J{o cux mop He IpennpuHsSTH HeOOXOIUMBIE
IIary, a HallWs, ¥ B OCOOEHHOCTH CTYIEHTHI, XIyT uX...»l. TToske, B 1984 roxy,
0 IpeIoXkeHuto npesuaenta Upana, Jlugep moarsepani 1ot craryc kak «Bric-
LU COBET KYJIBTYPHON PEBOJIIOLIM.

[Tozumns CoBeTa B MPaBOBOM CHCTEME PECITYOIUKH OCTAETCS CIIOPHOU Cpenn
WPAHCKHUX 3aKOHOJATENIed M SKCIEPTOB. DTH OTJIMYMS 3aKIIOYAOTCs B TOM, YTO,
BO-TIEPBBIX, CO3/1aHUE COOTBETCTBYIOIIMX OPraHOB JESATEIHHOCTH HE MPEILyCMO-
TpeHa KoHCTUTyLHEW; BO-BTOpBIX, OHa YTBEpP)KJEHAa NpHKazoM BepxoBHoro
nunepa. Jleno B ToM, 4TO COMIACHO MPAHCKOW KOHCTUTYLHH, y JIUAEPA €CTh YeT-
KMl MaHjaaT o crarbe 110. D10 He mpexnonaraeT co3aHusl Kakoro-mibo opraHa
CaMOCTOSITENTHHO.

Opnaxo, Beiciuii coBet KynpTypHOU peBomonuu, Kopryc crpaxein Uciaam-
CKOH pPEBONIOLMU W HEKOTOpBIE Apyrue oOpa30BaHUs SBISIIOTCS IPUMEPOM
obparnoro. Kpome Toro, CoBet 1o oxpane KOHCTUTYIINH — OpraH, SBISTFOIITHIACS
o(uMaIbHBIM TOJKOBAaTENIEeM OCHOBHOTO 3aKkoHa MpaHa, mpy pa3bsiCHEHUH OJIO-
xeHni cratei 110 yka3zan, uto « BepXoBHBIN pyKOBOAMTENb HE MOXKET HCIIONHSTh
MTOJTHOMOYHS, HE TPEyCMOTPEHHBIE HACTOSIIEH CTaTheil.

Opnnaxo, BpeMeHHbIH muaep Mpana uMeer 3akOHHOE NMPAaBO CO3AaBaTh HOBBIE
OpraHbl, XOTd 3TO HE BXOAMT B €r0 MOJHOMOYHS. DTa CUTyalldsi OCHOBBIBAETCS
Ha ToM, 4TO MyHKT § ctathu 110 KoHCTHTYyIMK 3aKkpemiseT cpeau MOITHOMOYHIA
BBICIIIETO JOJDKHOCTHOTO nuuna Mpana mpeomoseBarh MpoOieMbl rocynapcTsa,
KOTOpPBIE HE MOTYT OBbITh PEIICHbI OOBIYHBIM IyTEM, C MOMOIIBI0 AccaMOien 1o
OTIpEIEIIEHUIO TOCYIaPCTBEHHOH I1esieco00pa3HocTy. B maHHOM citydae BBIpaxe-
HHUE «OOBIYHBIM IyTEM» O3HAYAET «IIOCPEACTBOM IEHCTBUI OpPraHoB rocynap-
CTBEHHOM BIacTw». [pyrumu cioBamH, €CJIM BOSHUKAET CUTyallus, KOIJla BBICOKO-
MOCTaBJIEHHbIE YNHOBHUKHN HE MOTYT UCKITIOYHUTH UCKITIOUNTENHHYIO TIPOOIIEMY, OH
HUMeeT NPaBo NPUHATH SKCTPEHHBIE MEPBl. DTH CPEICTBA, B CBOIO OYEPEAb, MOTYT
BBIXOIUTH 38 PaMKH OQHUUIUANBHBIX momHOMounid. [loaTomy co3manue CoBera
KynerypHo#i peBosioiiu ObIJIO OCYIIECTBIEHHEM «IKCTPEHHBIX Mepy. [1o croBam

1 Kommenrapuit Koncrurymun Mcnamckoii Pecrryonuku Mpaw, c. 80, http://www.shora-gc.ir
(15.10.2020).
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XomeitHn, 3amagHpii 00pa3 KU3HU, HacaxaaeMbld B MipaHe, HE KOHTPOIUPYETCS
HUKaKUM JPYTUM CIIOCOOOM.

B cootBercTBUM ¢ moctaHoBieHueM camoro Cosera «O craryce, LelsIX
W 3a1a4ax BeICIIero coBera KyJabTYpPHOH PEBOIOIMU»Z, ITOT OpraH SIBIISETCS
OpPraHOM BBICOKOTO YPOBHS, KOTOPBI pa3padaThiBaeT psj| MOTUTHYSCKUX JTUHUIMA,
MIPUHUMAET PeleHNs, peaau3yeT pyKOBOJCTBO, KYJIbTypy U T.A. IloguepkuBaercs,
yT0 pemreHuss CoBeTa UMEIOT IOPUANIECKYIO CHITy. DTOT HOPMaTHBHEIIN MPaBOBOM
aKT TIOKa3bIBAET, YTO OCHOBHOM IIEJIBIO ATOTO OpraHa SBIsIETCS peopMupoBaHme
U yIy4llIeHHe KYJIBTYPBI M CBI3aHHBIX C HEH OpraHu3auuii B LIeJIoM, oOecriedeHue
HE3aBUCHMOCTH TOCY/IapCTBa U YKpETUIeHHEe 01arouecTHBOM UCIaMCKON KYIIBTYpBI
Ha MYTU K CO3UJAHUIO.

[Tonoxenune coBeTa B MEpapXUU UPAHCKHUX 3aKOHONATEIBHBIX MCTOUHUKOB
SIBIISIETCS 3HAUNTENbHBIM. B koHCTHTYIIMK VpaHa roBOpHUTCA, YTO 3aKOHOAATEIb-
Has BJIACTh IpEICTaBlieHa TOJIbKO MemKIMcoM HcIaMcKoro coeera. U3 storo
MOJIOKEHHST BO3HUKAET PsAJl BOMPOCOB. MOXKET M pelIeHHEe COBETa OTMEHUTH
3akoH Memxmmca? HyxHo 5mu 3apaHee WMETh 3aKOH O peleHnu BepxoBHOTO
CoBeTa 1O perynupoBaHUIO OOIIECTBEHHBIX OTHOMEHWH? MpaHCKre FOpUCTHI
TaK OIUCHIBAIOT cuTyaluio: «llocTaHOBIIEHUS COBETa MMEIOT HOPHUIUYECKYIO
cuiay»3. DTO O3HAuYaeT, YTO C FOPUANYECKON TOYKH 3PEHHS OHH HE SIBIISFOTCSI
«3aKoHOM». IMEHHO OHUM HUKE, YeM 3aKOHHI, prHAThIe COOpaHueM B HepapXuu
HOPMAaTHBHBIX IMPABOBBIX AKTOB, U CO BCEMM WX MOCIEIYIOIIMMHU MPABOBBIMU
MOCJIEICTBUSIMU?,

DT0 00BsACHEHHE, KaXKEeTCS OINPAaBJAaHHBIM MO HECKOIbKHUM MPUYHHAM.
Bo-niepBeIX, upaHCKUil mapiaMeHT M30HUpaeTcss HapOIOM, JIIOABMH, UMEIOIIUMH
MpaBo W3/1aBaTh 3akoHBI. YieHsl BepxoBHoro CoBeTa HazHadaoTCs BepXoBHBEIM
JUIEPOM, KOTOPBIN MOPYYaeT UX COCTAaBUTH 00s3aTeNbHbIEe JOKyMeHTh. Ho Hesa-
BHUCHMO OT CBOETO MOJIOKCHUS, JUIAEp HE MOT OBITh Ba)KHEE BCETO MPAHCKOTO
Haposa. Bo-BTOpEIX, MpUHATHE 3aKOHOB MeIDKIIrica COCTOMT U3 HECKOIBKHUX dTa-
noB. CHavarna oOCyXJieHHe B MapiaMeHTe, 3aTeM ABoiHOe onoopenue Copera 1o
3amute KoHcTuTynmu pecnyOnuku, npu Heodxoaumoct CoOpaHue MPUHUMAET
pelIeHne 0 MPUHATUH 3aKOHA, JJIS OTIpEeIeNIeHIs TOCYAapCTBEHHOI 1enu. Pemens
Briciero coBera KynbTYpHOI PEBONIONHMY MPUHUMAIOTCS OONBIIMHCTBOM IIPH-
CYTCTBYIOIIMX Ha 3acCeJaHU{ 3TOr0 OpraHa U MOT'YyT UMETh HE MeHee 12 MOooXKHU-

2 TlocranoBieHne Beiciiero coBera KyabTypHOM peBomorun «O BHYTpPEHHEM peria-
MEHTE JIeATeNIbHOCTH BhICIIero coBera KynbTypHOH peBoJironuu», http://www.shora-ge.ir
(15.10.2020).

3 Kommenrapuii Koncruryrmu Uenamckoit Pecriy6imku Upas, c. 80, http://www.shora-gc.ir
(15.10.2020).

4 A. Maunu, Cmamyc Beicuwiezo cosema KyibmypHOU pesonioyuu 8 npasogoll cucmeme
Hpana, http://www.hawzah.net/fa/Article/View (15.10.2020).
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TEJBHBIX TOJ0COB’. MCXoms 13 3TOro, MOXKHO CKa3aTh, YTO pelicHus AccaMoOieu
HaxomsATcs Nox Oojiee CTPOrUM KOHTPOJIEM M, COOTBETCTBEHHO, MMEIOT OoJIbIlee
3HaueHue. M B-Tperbux, CoBET NMPUHMMAET pPEIIeHUs TOJIBKO B CTPOro OIpese-
JICHHBIX paMKax B 00JacTH KyJIBTYpHI, B CBOIO O4epens, AccamOies nMeeT IpaBo
paccmarpuBath J11000i Bonpoc.Ilpu 3ToM, B COOTBETCTBUM CO cTarkeil 9, mocra-
HOBJIEHMS O CTaTyce, LeNAX U 3a/jadax Briciiero coBera KylnbTypHOI peBOIOLUH
pelIeHus 3Toro opraHa yTeepxkaatorcs BepxoBueiM mumepom. [locme mpuHATHS
JOKYMEHTaIbHO O(OPMIICHHOE PELICHUE HANpPAaBISIETCs] PyKOBOIUTESIM BETBEH
rOCY/IapCTBEHHOM BIACTH B KOMIIETEHTHBIE OpraHbl s UX “cnonHeHus. KOpucTe
OTIMCHIBAIOT TIPOIIECC CIEAYIONIMM 00pa3oM: €CIM pelIeHHe TOCyAapCTBEHHOTO
oprana onoOpeHo maBoi MpaHa, 3HaUUT, OHO UIMEET CHITY ero ykas3a. B cBoro oue-
penb, npuKka3sl BepxoBHOro nuaepa BbIIIE B HEPAPXUU MCTOYHHMKOB IIpaBa, YeM
MapIaMeHTCKHe 3aKoHbL. TakuM 00pazom, perreHus Briciiero coBera KyinbTypHOM
PEBOIIIOLMK UMEIOT OOJIBIIYIO IOPUANYECKYIO CHILY, YeM 3aKOHBI Memkinca.

Uro kacaeTcs IOPUAMYECKUX JOKyMEHTOB nuuepa Mcinamckoi PecmyOnuku
Wpan, ciaeqyer OTMETHTh HECKOIBKO 0COOBIX MOMEHTOB. COTIIACHO CONIEPKAHHIO
crareu 109 Konctutrymmn Pecnyonmuku WpaHn, omHUM U3 TpeOOBaHUMA, TIPEIbsB-
JsieMble JIAEPY, SABISETCS HAMYWE HAyYHBIX MOJTHOMOYMHU JUTA M3AaHHUS (ETB
[0 Pa3JIMYHBIM BOMPOCAM HMCIaMcKoro mpasa. deTBa — 3TO MHEHHE BIUSATEIb-
HOTO PENHUIHO3HOIO JEATENs, UMEIOIIET0 MPaBo TOJIKOBAaTh MCIAMCKHE 3aKOHBI.
Uem BbllIC JYXOBHBIH paHr 4YeJOBEKa, TeM Oojiee BIMATENBHBIM OH OyaeT s
MyCyJIbMaH. Briciiee nonoxeHue B 3TOM MEpAPXUH 3aHUMAET BEPXOBHBIN JIUIEP
Hpana (ero Ha3pIBalOT «o0pasell Uisl MOAPaKaHUs»), MOITOMY €ro B3IVISIBI
HUMEIOT pelarolee 3HadeHue A OONBIIOro 4ucia MycyabMaH (B OCHOBHOM
MpaHCKUX TpaxaaH). DeTBBl 4acTO 3By4aT BO BPEMS YCTHBIX MPOTIOBENEH WM
BBICTYIUICHHH, HO MOTYT OBITh B MMMCHbMEHHOH (hOpME MIIM B SJIEKTPOHHOM BHIE
yepe3 ceTb MHTepHeT. HeoOxoaumo pasnuyats (eTBbl U NpuKkassl BepxoBHOro
nuzepa. GeTBBI PETUTHO3HBI M TOJKHBI BBITIONHATHCS, TIOTOMY YTO JIUIEP MOXKET
Oosnee TOYHO MHTEPIPETHPOBATH HOCTYAThl OOKECTBEHHOM IPUPOABI, UCXOS U3
CBOETO MOJOXEHUs U omnblTa. DeTBbI OCHOBAHBI Ha MOHHMAHUM PEIUTHO3HBIX
HOPM U OIIOpE Ha HUX.

Jlunep 3aHUMaeT BbICIIEE ITOJIOKEHUE B MPAHCKOM T'OCYJapCTBEHHOM allla-
pare. OTOT BBIBOJ MOKHO PE3IOMHUPOBATh U3 cofiepxaHus ctarbu 5 KoHcTuTymu
Hcnamckoit Peciyonmuku Vpan «...yIpaBiieHHE JelaMH MPaBOBEPHBIX M UMaMaT
B MCJIAMCKOM YMME BO3JIaraeTcsi Ha CIPaBeJIMBOIO U HAOOKHOTO, 00J1a1aI0IIEero
HIMPOKAM KPYT030pOM, CMEJIOT0 W MMEIOIIET0 OPraHU3aTOPCKHE CIOCOOHOCTH
(hakmxa» u craree 57: «...ynpasienue Vciaamckoit Pecyonmuku Mpan ocyriect-

5 TlocranopieHue Bricmiero coBera KyabTypHO# peBomonun «O BHYTpPEHHEM perja-
MEHTE JIeITeIbHOCTH BhICIIero coBera KylbTypHO#H peBosronuu», http://www.shora-ge.ir
(15.10.2020).
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BIISIETCSl 3aKOHONATENFHOW, MCMIOTHUTENHHOW W CyHeOHOW BIACTSIMH, KOTOpBIE
(OYHKIMOHUPYIOT 107l KOHTPOJIEM a0CONFOTHOTO TPABICHUS UMaMa.

CrnemyeT oTMETUTh, UTO B Ipeasiayieit penakiuu Konctutyiun Menamckoi
Pecniy6nuku Mpan cratest 57 He comeprkaia cloBa «aOCOTIOTHAM.

Hanpumep, MOXXHO cociaThCsi HA 3HAMEHUTYIO (PETBY asTOIIIBI XOMEHHH TIPO-
TUB aBTOpa «CaTaHUHCKHUX CTUXOB», HamucaHHbIX CanManHoM Pymiau: «/loBoxy
70 CBEJICHHWS BCEX MYCYJIbMaH MHUpA, YTO aBTOp KHUTH «CaTaHWHCKHE CTHUXW»,
KOTOpasi HalpaBieHa NpoTuB uciama, IIpopoka u Kopana, a Takxke uznarenu,
3HaBUIME €€ COAEpIKaHHe, MPHUIOBApUBAIOTCA K CMEPTU. XO0dy, 4TOOBI JH000i
MyCyJIbMaHUH, OOHAPYKUBIIUNA 3THX JIOACH, HE3aMEIITUTEIIFHO YOMI OBl UX,
YTOOBI HHUKTO OOIBIIE HE OTBAXKUIICS OCKBEPHHUTH TO, YTO CBATO I MYCYib-
MaH. Te, KTO IOTHOHYT Ha TOM IyTH, OyAyT Liaxugamu. Ecim xomy-To craHer
M3BECTHO MECTOHAXOXK/IEHHE YKa3aHHBIX JIHIl, HO OH HE CMOXKET COOCTBEHHBIMHU
CHWJIaMU YOWTh WX, €My HY)XHO NMPUOETHYTh K IOMOIIM JPYTUX MPaBOBEPHBIX,
4TOOBI CBEPINUTH HEOOXoaMMoe»d. DTa (eTBa HOCHT YrONOBHBINA Xapakrep.
AsTtonna XoMeWHH, TepBBIi BEepXOBHBIN juaep MpaHa, OCHOBBIBasCh Ha CyOb-
€KTHBHOM BOCTIPHSITUM HACTYIUICHHS Ha WCJIaM, TIPUIIEN K BBIBOAY, 4TO padoTra
nucarens Canmana Pyman Henpuemiema. CoriacHO MpaHCKUM 3aKOHaM, JIHEP
HE UMEET MPaBO M3THaTh KOro yrogHo. Ho B cBoeil posu BBICOKOIIOCTABICHHOIO
JYyXOBHOTO JIMLIA OH MOT' IPUHUMAaTh Takue perieHus. Ha ocHOBaHUU BBIIIEU3IIO-
YKEHHOTO MOKHO CZIeJIaTh BBIBOJ, UYTO YKa3bl U (eTBbI BepxoBHoro nmuaepa Mpana
3aHMMAIOT BBICIIFE MECTa B HEPAPXHUU IOPUIMUECKUX PECYPCOB ITOM CTPaHBI

CrnenyromuM UCTOYHUKOM IpaBa B VpaHe, mOcie BBIIEU3I0KEHHOTO SIBISIETCS
pemenue OOmeit koyuteruu BepxosHoro cya. JlaHHBINH BBIBOJ MOXKHO CIEJIaTh Ha
ocHOBe TonokeHuil ctaren 270 3akoHa «O CyoONpON3BOACTBE B OOIIMX U PEBO-
JIOIMOHHBIX cynax»’. Ecau Komwuccust Briciero cyna v Apyrue Cyabl HU3-
1Ie MHCTaHIIMK BBIHOCAT TAKO€ pelleHHe Ha OCHOBaHMU MX MOHHMMAaHMS 3aKOHa,
npeacenares BepxoBHOTo cyna uiau [eHepanbHBI MPOKYpop MOCIE Moayde-
HUsl WHGOPMALIMU JOJDKHBI MTOTPEOOBATh €AMHOTIACHOTO NIEPECMOTpPa TTO3UITHH.
OOmias KomJjierusi COCTOMT U3 IaBbl BEpXOBHOTO Cyla MM €ro 3aMeCTHTENs,
MIpU TPUCYTCTBUHU TEHEPAIFHOTO TPOKYpPOpa MM €ro MPEACTABUTENS, a TaKKe
IO MEHBIIIE Mepe TPEX YeTBEPTEH OT OOIIEeTo KOINYEeCTBa TNIaB U COBETHUKOB KOJI-
neruii BepxoBHoro cyna. Pemenne, npuHsaToe OOJIBIIMHCTBOM HA OCHOBE PEIH-
THO3HBIX HOPM, OocTaercsi B cmiie. OnHaKo 3TO HE OTHOCHUTCS K OKOHYATEIbHBIM
pElIeHUSIM HIDKECTOSIINX CYAOB, HO SIBISIETCS 003aTeNBHBIM IS APYTHX CEHATOB
BepxoBHOTO cyna B Takux Jenax B Oyaymiem.

6 derBa nmama Pyxomra Xomelinn B otHomennu Canvana Pymm, http://www.shora-gce.ir
(15.10.2020).

7 3axon Hcnamckoit Pecrry6inku Upan «O cynonpon3BoACTBE B OOIIHMX U PEBOIIOLUOHHBIX
cymax», http://www.shora-gc.ir (15.10.2020).
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CrnemyeT OoTMETHTh, uTO perieHus [eHeparbHOTO coBeTa BepxoBHOTO cyma
HEIICHCTBUTENbHBI TONBKO HA OCHOBAaHHMHM 3akoHa. JIto0oii cynps manar Bepxos-
HOTO CyJla WM HIKECTOSILIUX CYZIOB MOXKET TI0 JIF0O0H MPUYMHE TOIYyYHUTh 3aKITIO-
yeHue ['enepanbHOro komurera BepxoBHoro cyna npu coneiicreuu [Ipencenarens
BepxoBHoro cyna nnu I'eHepaibHOTO mpoKypopa.

OO0bIuali TaKke SBJISAETCS MCTOYHUKOM 3akoHa B Mpane. Ero MoxxHO Ha3BaTh
TaKOBBIM B paMKax TOTO, YTO OH JOMOJHSET MOJOXKEHHs Imapuara. Poms oO0bI-
JaeB BaKHa B 00JIACTH Tpa)kIAaHCKOTO MpaBa, 0COOCHHO B 00JacTH 4acTHOTO
noroBopHoro mnpasa. COBEpIIEHHO HE MCIIONB3YyEeTCS B YTOJIOBHOM CYIONPOM3-
BozicTBe. OOBIYall SABISIETCA MCTOYHMKOM TIpaBa, KOTJa €ro MCIOJNb30BaHHe IMOJ-
pa3yMeBaeTcs 3aKOHOAATEsIMH MIIM KOTJla €CTh IpsiMasi CChUIKA Ha Hero. IlepBoe
O3HAYaeT, YTO B TEKCTE 3aKOHA UMEIOTCA MOHATUS U BBIPAKEHMS, AJIS YACHEHHUS
CMBICJIa KOTOPHIX HEOOXOANMO 00paTHTHCS K 00BIYat0 (HarpuMep, «CIpaBeIInBast
LIEHa»), XOTS B CAMOM 3aKOHE HET peKOMeHIauuu oOpammarbes K o0bryaro. Bropoe
O3HAuaeT, YTO B CAMOM TEKCTE 3aKOHAa MMEETCs CChUIKa Ha oObrvyaii. B kauecTBe
puMepa MOXKHO TipuBecTH ronokeHus ctarbu 54 'K Upana: «MHble 06cTosATEeNB-
CTBa, MO3BOJIIOIINE HCIOJIB30BaTh UMYILECTBO, HE NPUHAIIEKAIIEE CYOBEKTY,
OTIPEAETSAIOTCS COOCTBEHHHKOM FUTH Ha OCHOBAaHHU OObIYas»s,

Crnemyer oTMETUTH, 4TO coriacHO cTarbe 13 KoHcTHUTymmm 30poacTpHiIlb,
WyAeH W XpUCTHAaHE, MPOKUBAIOLINE B CTPaHE, NPHU3HAIOTCS TONBKO PEJINIH-
O3HBIMH MEHBIINHCTBAMH; OHU HMEIOT IPaBO HCIIOBEIOBaTh CBOIO PEIUTHIO
Y pemaTh MpoOiIeMbl B COOTBETCTBHU C MPUHITUIIAMU CBOMX YOEXKICHUI.

Orcroma cieayeT, 4To HCTOYHHMKOM IpaBa B lpaHe SBISAIOTCS HE TOJBKO
HOPMBI UCJlamMa B CMBICIIe O(UIMATBHON peTuu cTpaHsl, [xadap, HO B HEKOTO-
PBIX CITydasiX MOCTYJAThl IPYTUX PENUTHIA MOTYT HCIIOJIB30BaThCS OMPEAETICHHOM
TPYTITION JIFOAEN sl PErYINPOBaHMs COLUAIBHBIX OTHOIICHHH.

HeobxoaumMo oOpatuTbest K coAepikaHuio ctaTbi 3 ['paxmaHckoro mporec-
CyallbHOTO Kojekca Mpana, 9To0BI y3HATH O NEATETHLHOCTH cymed Mcmamckoid
PecnyOnuku B CBS3M C NMPUMEHEHHEM Pa3jIMYHBIX MPABWI, C TOYKH 3PEHUS
WCIIOJIb30BaHMS Pa3IMYHBIX HOPMATUBHBIX MPABOBBIX akTOB: «CynbU JOTKHBI
Ha OCHOBaHHWH 3aKOHA pa3peuiarh CIOPBI, BHIHOCUTH ITOCTAHOBIICHUS W PEIIaTh
KOHOIUKTHL. B cityyae ecnu 3akoH B MOJTHOW Mepe HE PEryIupyeT HeoOXOnuMble
OO0ILIECTBEHHBIE OTHOIICHUSI WJIM SBJISIETCS MMPOTUBOPEUMBBIM, WJIH OTCYTCTBYET
3aKOH, PETYINPYIOMINN paccMaTpuBaeMble 00IIECTBEHHBIE OTHOIICHHUS, CyieOHOe
peleHne BHIHOCUTCS CO CChUTKOM Ha HaJeKHbIE HCIAMCKHE UCTOYHUKH (MMEETCSI
B Buny Kopan, Cynna [Ipopoka) nim noanuHHbie (ETBBI, WK e Ha MPHHIHIIEI
MpaBa, KOTOpPbIE HE MPOTUBOpeYar HopMaM Imapuata. CyapsM 3alperieHo 1mo mpu-
YUHE MONYaHus, Ne(eKTa, HeIOTHOTHl MM NMPOTHBOPEYMBOCTH 3aKOHA OTKAa3bl-

8  T'paxkmanckuii kogekc Mcnamckoit Pecriyomuku Mpan, Munck 2020.
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BUTAJIMI BUKTOPOBUY TOHYAPOB, TATUK OTAHECOBHUY KA3AXELISH

BaTbCA OT BBIHCCCHUA PCUICHUA, B IIPOTUBHOM CJIy4dac, Cyabs, OTKa3BIBa}OIlIHI>‘IC$I
MOATBCPIKAATh IPU3HAHHOC IIPaBo, 6y)1€T MNOABCPrHYT HaKa3aHHIo»”.

3akiIroueHne

W3 BBIIEU3II0KEHHOTO MOXXHO chenarh psi BeIBOHOB. IlpaBoBas cucrema
Hpana — 310 cucreMa B3aMMOCBS3aHHBIX MPAaBOBBIX HOpM. HekoTopble M3 HUX
OCHOBAHbI Ha HNIMUTCKOM HCJIAMCKOM IIOHHMMaHUU JI)KaQ)apa, B TO BpEMsA KakK
IpYTHe UMEIOT CTPYKTYpbI, H3BECTHBIE COBPEMEHHOMY rOCYIAapcTBY Kak (hopma
pecryOIMKaHCKOTO MPABUTENbCTBA: BRIOOPHBIN MapiJaMeHT, MUHUCTPHI U MPE3HU-
nent. [lpu aToM mpeobnanaronre HOPMbI OCHOBAHBI HAa PEJIUTUH, KOTOpAas 3aHU-
MaeT JIMAUPYIOLIee OJI0KEHNE B 3aKOHOJATENIbHBIX HICTOUHUKAX CTPAHBI, CITY>KUT
JUIA CO3JJaHUs IPYTHX MIPABOBBIX HOPM.

[IpaBoBast cucrema Ucnamckoit PecrmyOnmmku MpaH comep)XHUT 3II€MEHTHI
MYCYJIbMaHCKO-PUMCKO-T€PMaHCKOH IPaBOBOH cHUCTEMBI. lOCynapcTBEHHBIE
nearenu VpaHa UCTIONB3YIOT B Ka4eCTBE OCHOBHOTO HMCTOYHMKA TPaBa OCOOBIH
HCTOYHUK pHMCKO-FCpMaHCKOﬁ CUCTEMBbI — 3aKOH, HaJIMYUC KOAWPOBAHHOI'O
3aKOHOJATENIbCTBA, €0 OTPACIEeBOE NIEJIEHHE — C PEJMTHO3HBIM COIEPKaHUEM,
YTO O3HAYaeT, YTO COAep)KaHHE KaKUX-THOO MPaBWJI HE MPOTUBOPEUUT HOpPMam
nciaama. Kpome Toro, HeOOXOAMMO YUUTHIBATh, YTO B JAHHOM TOCYIApPCTBE /IO CUX
nop ¢eTBa SIBISIETCS OJHUM M3 MCTOYHHUKOB IIPaBa, a OHA SBJISETCS PEIUTHO3HO-
MIPABOBBIM SIBIIEHHEM.
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